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IV. INDUSTRY AWARENESS O n
l
 

ASBESTOS HEALTH HAZARDS 

This section Giseusses the issue of asbestos industry 

awareness of oceupetional health hazards. What asbestos 

manufacturers knew or should have known is important for 

Purposes of establishing "failure to warn," “failure to 

zest," and "Zoreseeability of harm." Tnese elements are 

predicates for the restitution and products liability theories 

of recovery, discussed in Section II of the Legal Issues 

Section of this report. 

For example, plaintiffs may attempt to impute knowledge 

based on such things as a 1916 bulletin on "Mortality from 

Respiratory Diseases in Dusty Trades," by the U.S. Bureau 

ef Labor Statistics reporting "that it was the practice of 

American and Canadian insurance companies not to insure 

asbestos workers due to their assumed health risks.” 60/ 

The focus of discussion here however, is a series of 

letters allegedly between various members of the asbestos 

industry recently discovered during products liability 

litigation. 61/ These letters have been used by plaintiffs 

in products liability litigation against the industry to 

contend that members of the asbestos industry sought to 

obscure data on the relationship between asbestos exposure ~ 

and disease. 

AMO 004363 

0/ Asbestos Litigation Reporter, February 7, 1979, reprinted 

~~ in 1979 Hearings, Supra note 2, at 485, 492. 

6i/ The Gocuments referred to in this section were produced 

in litigation against the industry in Berlieb v. Turner 

& Newall, Ltdé., Civil Action No. 78-1027 (E.D. Pa., ConSoligated 

Nov. 26, 1560). 
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It is stressed at the outset s
t
 

hat industry defendants 

may Gispute the authenticity of the documents cited in this 

section, or may otherwise contest the. of conclusions drawn 

from the documents. We do not attempt to raise or resolve 

such issues, but do set forth examples of the documents, 

since the government obviously may attempt to use them to 

help prove "failure to warn," "failure to test," and “fore- 

seeability of harm,” if litigation should be brought against 

asbestos manufacturers to recover the costs of abating 

asbestos hazards in the schools. 

While the narrative of the following documents is set 

forth in an affirmative style to aid comprehension - inserting 

the word "allegedly" in every sentence would become painfully 

repetitious -- we expressly caution that there may be perfectly 

valid objections as to the authenticity or admissibility 

of any or all of the letters, reports, studies, minutes, 

or other documents discussed or quoted, in the remainder of this 

section. 
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in ¢ Dacehber 10, 1634 letter from Vanéiver Erown, 

General Counsel for Johns-Nanvillie, to Dr. &.S. Lanza, Medical 

Director of the Netropoliten Life Insurance Co., Brown pointed 

out that Lanza omitted from 2 galley proof cf an article 

he wes preparing, entitled, "Effects of the Inhalation of 

Asbestos Dust on the Lungs of Asbestos Workers," observations 

appearing in the original draft which minimized the seriousness 

of disease due to asbestos exposure. Brown went on to Say, 

"observations included in your original report presented 

an aspect of your survey that was favorable to the industry 

and we should like to see them retained.” 

On September 25, 1935, A.S. Rossiter, editor of Asbestos, 

wrote to Sumner Simpson, President.of Ravbestes-Manhattan, 

requesting permission to report on asbestosis end the work 

being done to reduce or eliminate the disease. Rossiter 

stated that "[a]iways you have requested that for certain 

obvious reasons we publish nothing, and, naturally your 

wishes have been respected." On October 1, 1935, Sumner 

Simpson wrote to Vandiver Brown about the letter from Rossiter 

and commented, "I think the less said about asbestos, the 

better off we are, but at the same time, we cannot lose 

track of the fact that there have been a number of articles 

on asbestos dust control and asbestosis in the British trade 

magazines." Simpson further commented on Rossiter's cooperation
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saying “[t]he magazine ‘Asbestos' is in the business to 

publish erticles affecting the trade and they have been 

very decent about not reprinting the Inglish articles." 

Vanéiver Srown replied on October 2, 1535, "I quite agree 

with you that our interests are best served by heving esbestosis wr
 

receive the minimum of publicity." 

Re::.-€ing foreign research, Brown suggested to Eimpson 

that th 

warn the editors to use American Gata on 
the subject rether than English. Dr. Lanza 
has frequently remarkec, to me personally 
and in seme of his papers, that the clinical 
picture presented in North American localities 
where there is an asbestos cust hazard 
is considerably nilder than that reported 
in England and South Africa. 

The industry allegedly becen supporting its own research 

at Saranac Laboratory, Saranac, New York. 

Simpson wrote to F.H. Schluter, President of Thermoid 

Rubber Co., on November 10, 1936, describing a proposal 

I
n
 

0
 

r asbestos Manufacturers to take over Dr. Gardner's study 

on dust at Saranac Léeboratory, each one paying an equal 

amount. After completion of the research, the subseribers 

* could then decide whether to publish the results. Simpson 

adéecé, "My own idea is that it would be 2 good thine to 

ANO 004366 
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Gistribute the information among the medical fraternity, 

Provided it is of the right type sné would not injure our 

companies." Simpson stated that the industry needs information 

to support them in Court and thet " w]e do know that Asbestos 

Fibres cén, ang de, get into the lungs, and may set up a 

Pibrosis condition, which, for want cf a better name, 

some doctors have calleé Asbestosis.* 

On November 20, 1936, Vandiver Brown, sent a letter 

to Dr. Gardner regarding the terms of agreement for research 

by Saranac Laboratory for the asbestos industry. The agreement 

included the understznding that: 

the results obtained wiil be considered the property 
of those who are advancing the required funds, who 
will Getermine whether, to what extent and in what 
manner they shell be made public. In the event 
it is deemed desirable that the results be made 
public, the manuscript of vour etudéy will be 
submitted to us for approval prior to publication. 

Baving embarked upon the three year study of asbestos 

dust at Saranac Laboratory, Simpson wrote to Rossiter 

(Asbestes magazine) on March 22, 1939, about means of dust 

abatement, and of his intention to hold beck such information 

until the report is completed. Simpsen aéded, "I can tell 

you confidentially, but am not willing to make it public, 

that the air can be kept below five million microns, with 

proper controls, but I am not willing to start 2 controversy 

with my competitors." On March 23, 1939, Rossiter responded 

AMO 004367 
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in a letter to Simpson, expressing his understanding that 

any preliminary research from the Saranac. research should 

be kept confidential: 

The informaticn you give as to vour 
Saranac investi¢sation is most 
interesting. Of course we understand 
that all this information on asbestosis 
is te be kept confidential and that 
nothing should be published about 
asbestosis in "ASBESTOS" at present. 

t has been asserted that "[fjrom the war years on, an 

avalanche of data was forthcoming from the scientific 

community about the relationship of asbestos to asbestosis 

and cancer.” 62/ In 1949 a health survey of 798 Johns-Manville 

employees was completed. The company's report found thet 

75% of the workers (534 of 706) given x-rays showed as a minimum 

some degree of fibrosis of the lungs. Nevertheless, it is alleged 

that the conclusions and recommendations were neither made public 

nor communicated to the workers. The report stated: 

X-rays of these men show that the increase 
in fibrosis of the luna is directly 
proportional to the length of exposure to 
asbestos dust. 

There are 7 cases of asbestosis and 
52 cases in a "Pre-Asbestosis Group." These 
59 are probable compensation claims. 

Another 475 had early signs of a nonespecific fibrosis, 

“sll of whom will show progressive fibrosis if allowed to 

continue working in dusty areas." The report further stated: 

€2/ Asbestos Litication Rescrter, supra note 60, at 488. 
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It must be remembered that é1t have 
the x-ray evidence of asbestos king 
teday and cefinately [sic] are on 
sbestos. They have not been gnesis 

for it is felt that as lens 2s the x is well 
is hapoy et home and at work, zi 
condition remains good, nothing should be said.... 
{A]s long as the man is not disabled ... he can 
live and work in peace and the Company can benefit 
by his many years of experience. Should the 
man be told his condition today there is a very 
Gefinite possibility that he would become men tel) 
and physically ill, simply through the knowledg 
that he has asbestosis. 

Although the men were not disabled at the time from 

asbestesis, the report conceded that the fibrosis was irreversible’ 

and employees with this condition had a more difficult 

time when stricken by secondary infections such 2s pneumonia 

and influenza. An August 1949 memo ettached to the survey 

commented on the results: 

The conclusions seem unavoidable -=- that the 
Gust is causing significant line changes in 
many cases, it largely being a matter of time, 
and the further conclusion that many cases are 
likely to result in claims. 

If in fact such a study was performed and the results deliberately 

withheld, the results may have been extremely unfortunate. It may 

be argued chat workers with early fibrosis could have changed 

occupations, thereby escaping later death or disablement had 

they known of the danger. New and future workers couid have 

demanded safeguards or exercised an informed choice to engage in 

The Attorney General's Asbestos Liability Report to the Congress (1981)
ACL Doc 21609 · Page 8 of 23

Published by AsbestosClaims.Law

asbestosclaims.law/library/21609/8

https://asbestosclaims.law/library/21609/8


-£0- 

Is 4 Cc wv
 

wo
 

yr oceusations. The sSharehclders of 

b a
 

en forewarnac. 63/ Medical and public 

hezerds of asbestos fibers may have been 

if the results of the study had been disseminated. 

The documents which may be used 

claims 2 w
 

ainst manufacturers, were é2 

fo ome or two members of the industry. Additional cceuments 

may be used to contend that the Asbestos Textile Institute 

(ATI), an industry association, disccureged research and 

publication that would confirm the Carcinogenicity of asbestos 

fibers. 

Minutes of the June $, 1955 General Meeting of the ATI 

discussed two proposed studies -- a czrdic-pulmonary study ad is
o 

an G
 

o
h
 

an u
l
 ry 

wd 

m
 " autcssy study. The cardio-pulmonary study "would be ' a
:
 

esirabl 

but was rejected because of the "inability of member companies 

to obtain candicates for participation in the project." The 

autopsy study "was considered ill-advised at this time due to 

its implication that’a relationship existed between asbestosis 

and carcinogenic development, a condition which, to date, 

has not been established although it has been given rather 

wide-spread publicity in the press." 

63/ Johns-Manville had its financial statement qualified 
_ by its auditors because of the crowing, but unknown 
ultimate cost of asbestos litigation to the company. See 
Asbestos Liticsation Resorter at 3,056-59 (Mar. 13, 1961). 
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On Mareh 7, 1956, the ATI Air Byciene Committee end the 

Ecaré of Governors met separately. The minutes of these 

meetings Giscussed, "A Quest Into 

Cancer Institutes, Narional Insti wt
 

Maryland. The Air Hygiene Committee reported that the publicet: 

"ties together Asbestosis and Cancer throughout - creating 

@ new word for the Medical Dictionary such as Asbestosis-Cancer," 

and that according to Dr. Eveper, "Asbestosis-Cancer can be 

ie found after exposure of 6 months te 42 vears in ages of peo n
y
 

from 25 to 65 years.... According to him all workers in this 

industry are susceptible." Hueper aiso had suggested the 

presence of environmental hazards Gue to asbestos by "“infer[rins: 

that Asbestosis-Cancer may be determined in an autopsy performed 

on persons living in the area of a plant.” 

Dr. Kenneth Smith, Medical Director cf Johns=Manville 

Corp., characterized Rueper's Public Health Monograph Ko. 26, 

2s well as other Hueper publications, such as "Silicosis, 

Asbestosis, and Cancer of the Lung,” as "damaging information.” 

Consequently, Smith recommended to the Air Evgiene Committee 

that the ATI "begin a stucy of the relationships of Lungs 

Cancer to Asbestosis in our industry." Dr. Smith said that 

AMO O04371 
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by the Industriel Bygiere Founcecicn of Rrerica, Inc., Mellon 

of Gevernors on March 7 ' 

[m]uch of the informaticen set 
revert is unsubstantictec and 
with established unéerstandzing 
informed men in the mecical or 
this article is apparentiy ass 
only authentic treatise today 

Dr. Smith then recommended before the Board of Governsrs 

that the ATI "initiate a pregram of investication ens publicity 

to counteract the unfavorable publicity presently cGirected 

to the asbestos industries as @ result cf the work cf Dr. Bueper." 

On March 8, 1956, minutes of the General 

Meeting of the ATI also discussed the Evueper report. It was 

announced at this meeting that the Beard of Governors "appropriate i
e
 

sufficient funds to initiate a preliminary survey te investigate 

the possibility of more concerted action desicned to refute 

the work of Dr. Hueper." 

One year later to the day, March 7, 1257, the Air Hygiene 

and Mancfacturing Committee of ATI met. They discussed and rejecte 

two memoranda on proposed studies srepareé Sy the Incustrial 

Hygiene Foundation (IHF) for the ATI. Zoth studies wore rejected. 

The First, "Memorandum on Proposeé =pidemiclogicel Study of 
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Lung Cancer in Asbestos Workers," was rejectec because "Ttlhere 

feeling emoene certain members that such an investigation 

would stir up a hernet's nest and put the whoie industry under 

suspicion." The second, "Memorandum Regarding Environmental 

Dust Survey,” was turned down because RTI "did not believe 

it te be of grest enough value to justify the cost." In an 

April 26, 1957 letter, D.R. Holmes, Chairman of the Air Hygiene 

Committees informed Dr. Daniel Braun, Medical Director, Industrial 

Hygiene Foundation, that the ATI had rejected both IHF proposals. 

The Jchns-Menville Health Review Committee minutes of 1957 

and 1958 between a team of dectors anc company officials, 

discussed the hezith of various employees. The focus was on 

potential liability -- whether funds should be set asice La
l or 

impending claims, whether employees should be told about their 

medical conditions, and whether the reason for a transfer 

should be Giscussed with a worker. Dr. Smith commented during 

a March 5, 1958 meeting on the medical condition of various 

employees, "We take the x-rays for our own protection, not 

for social obligation." And regarding the use of a respirator 

which would protect a worker, C. Sheckler, a Johns-Manville 

official commented, "I would rather see us move him out than 

‘wear a respiratory [sic]. All the key men, salaried employees, 

are in this area. I£ I move Trilone, I might as well see hin 

off." 
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In a Decdmber 36, 1957 letter to Ivan Sabourin, Guenec 
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n (Q.A.¢M.A.), Ur. Smith commented 

approvinsly on the conéenseti son of a survey by th 

Eyciene Foundation, Mellon Institute, which deleted 

co the association of asbestosis end lune cancer, a2 

snee to smokins and lune cancer. Smith then ren = minded Sebourin t
h
 

m
 

La
y 
%
 

that "this report will be subjected to criticism when published 

because all other authors toc¢ay correlate lung cancer and 

cases of asbestosis." 

It has been asserted that it was mot until 1964, when 

the report by Dr. I. J. Selikoff was publisheé on his study 

of 1,500 workers showing a high incidence of cancer, that 

some of the asbestss companies began providing warnings to 

accompany some cf their asbestos products. €4/ The seminal t 

cease in esbestos products liability litigation however, 

founé these post-1964 warnings to be inadequate: 

It should be neted that none of these so=- 
called "cautions" intimated the gravity of 
the risk: the dancer of a fatai illness 
caused by asbestosis and mesothelioma or 
other cancers. The mild suggesticn that 
inhalation of asbestos in excessive quanti-~ 
ties over a long period of time "may be harn= 
ful" convevs no idea of the extent ct the 
danger. The admonition that a worker should 
“avoid breathing the dust" is black humor. 
There wes no way for insulation workers to 
avoid breathing asbestos Gust. Borel v. 
Fibrehoard Paver Products Cors., 493 F.2d 1076 

at llu4 (Stn Cir. 1973), cert. Genied, 419 U.S. 869 

(1974). 

February 7, 1575, resrintes 
2, at 466. 
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 n y of refusing to seil asbestos fiber for 

non- essensiai uses that might unduly expose the 
general public to the inhalation of esbestos 
Gust, has been established. For exemple, during 
the year, Johns-“anville ceased selling fiber 
to manufacturers of modeling compounds used in 
aqrede schools.... 65/ 

There are approximately 10,000 asbestos lizbility cases 

now pending, mest of which have been brought by workers 

who usec asbestos products on the job, seeking recovery ti
d 

from asbestos manufecturers for death or disablement. The most 

widely cited asbestos products liability decision concluded that 

P[tjhe unpzlatable facts are that in the twenties and thicties 

the hazards of working with asbestos were recognized....During his 

working years, he [Borel] received no warnings cf any kind from 

three of the six defendants. The other three defendants issued 

no warnings until 1964-1966, by which time adequate warnings would 

have come too late for Clarence Borel." Borel v. Fibrebcard Paper 

Products Cerp., 493 F. 2¢ 1076, 1106 (5th Cir. 1973), cert. 

denied, 419 U.S. 869 (1974). . 

In conclusion, the state of medical (discussed in section III, 

infra) anc industry knowledge (discussed here) of the. hazards 

of asbestos fibers may be contended to be sufficient to 

impute a "duty to warn” and a “duty to test" to the manu- 

facturers of esbestos products, and to provide a basis for 

asbestos school hazard claims against them based on restitution, 

strict liability, and negligence. 66/ 

AMO O04375 

65/ Report to the Board of Directors on Asbestos and Health, 
~— Johns-Manville, June 15, 1969. 

ummary Section of Legal Issues portion of this 

hard infra. 
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Finally, it is again stressed that there may be perfectly 

valid objections es to the authenticity or admissibility of any 

or all of the purnaorted industry documents that have been discus a
 

ed 

er quested here. At the same time, it should be recognized that 

foreseeability, failure to warn, and failure to test were o
n
 

esvteblishe ru
 

mt
 

in the Borel case prior to discovery of these documents, based on 

imputed knowledge of the types of medical studies discussed in 

section II, infra, including the 1938 Public Health Service Report, 

and the 1945 Fleischer-Drinker Report. See discussion of Borel 

decision at p. 139, supra. 
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recicate for an ection related to asbestos in the schoois 

is te establish that the defendanc had a duty to the plaintiff. 

[A] manufacturer or even a dealer has a 
responsibilicy to the ulcimare consumer, 
based upon nothing more than the sufficient 
fact that he has so dealt with the goods 
that they are likely to come into the 
hands of another, and to do harm if they 
are defective. 105/ 

This responsibility has become generally accepred since the 

manufacturer of a car with a defective wheel was held liable for 

negligence to the ultimate purchaser, who was injured by the 

vehicle's collapse, in MacPherson v. Buick Motor Co., 217 N.Y. 

382, 11LL N.E. 1050 (1916). 

The asbestos manufacturers, therefore, have been subject to 

a duty not to cause foreseeable harm to purchasers of their 

products, or to those in the vicinity of the product's probable 

use. 106/ This duty is similar under the relevant theories of 

action. This Report reviews restitution, and the products lie- 

bility theories of strict liability, negligence, and implied 

warranty. 

B. Breach of Duty 

To the extent chat friable asbestos is dangerous, the danger 

appears to be “inseparable from a properly made product of the 

105/ Id. at 642. 

106/ Id. art 662. 
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icproperly designed -- "[a]sbestcs product menufacturers sev ti Tie tc 

sucn [health] preblems have- now been eli: ted by binding asbes- 

so that the deadly 

Sibers ca .at escape." 108/ 

In S..: ion 1 it was pointed cur chat asbestos has many impor- 

tant uses. However, 2 sanufacturer, even cf 2 useful, aroperiv 

mace product, may still be held negligenz for failing to test 

product to discover dangerous propensities, pursuant ts the stan- 

dard expected of an expert in the fielc, 1¢9/ or for failing to 

give adequate warnings of unreasonable dangers which it knows, or 

should know, arise from the use of the product. 110/ “The warning 

Must be sufficient to protect third persens who may reasonably be 

expected to come in contact with the product end be harmed by 

ic." 1i1/ These duties -- to test and to wern -- appear to be the 

specific duties making up the asbestos manufacturers’ general duty 

to not cause harm to the users of friable asbestos. 

There appear to be two alternative resolutions of the breach 

of duty issue. First, it may be deterninee as a matter of law 

based on previous asbestos litigation thet there clearly was a 

guty to warn of the dangers of friable esbestos used in the 

u
w
 

107/ See ig. at 647. 

108/ New York Times, July 6, 1981 at D2. 

109/ Prosser, Law of Torts at 644 (4th ed. 1971). 

2119/ id. at 646-7. 

lil/ at 647. 
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schools. The only remaining issue would be the factual one of 

whether warnings -- if any -- were adequate. Or, a court could Be
 

hold that there is an unresolved t
h
 

fe] ry
 

esceability issue basec on che 

difference in the risk caused py environmental exposure of studenz m
 

and school employees to friable asbestos, as contrasted to work- 

place exposures of factory workers end insulation installers to 

asbestos. 112/ 

ir was pointec our in Secticn IV that a pivotal asbestos 

liability case, Borel v. Fibreboard Paser Produtrcs Corp., 493 F.2¢ 

1076, 1104 (Sch Cir. 1973), cert. denied, 419 U.S. 869 (1974), 

determined that all of the asbestos manufacturers involved in 

that case provided no warnings accompanying their products prior 

to 1964, and that the warnings several of them provided after that 

date were inadequate. In Section VI, it was pointed out that the 

two defendant asbestos manufacturers who have responded to disco- 

very in school district litigation have admittec failure to test, 

and were unable to show that warnings accompanied their products. 

In fact, industry documents summarized in Section IV show that 

leading asbestos manufacturers and the then-active industry trade 

association -- the Asbestos Textile Institute -- actively sought 

to obscure data linking occupational asbestos exposure to asbes- 

tosis and cancer. 

112/ Ci. Kariala v. Johns-Manville Products Corp., 523 F.2d 155, 
— T58 (en Cis. 1975) (Cusnolding jury instruction under whica 
jury decided issue of whether known danger te factory workers put 

manufacturer on notice of danger to insulation workers). 
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The asbestos manufacturers ned duties ta test an Aa
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the “harm” suifered by school districts, or threatened egainst the 

students and employees for which the school districts ere respon- 

sible, was or should have been foreseeable. 

Clearly, asbestos is a carcinogen. 113/ However, “products 

containing asbestos fibres have great utility in an industriel 

seciety. . . . Asbestos-related cases provide the courts wich 

a classic urilicy versus danger evaluation.” 114/ 

Because asbestos products both heve great utiliry but pose 

grave danger, 115/ the court in Hardy v. Johns-Menville Sales Corn. 

has held "that the only way for insulation products which contained 

asbestos to escape the strict liability conclusion that the pro- 

ducts were unreasonably dangerous as marketed was for such products 

to have been marketed with an adequate warning.” 116/ "The danger 

of the generic ingredient is the same irrespective of the finished 

product. The degree of danger may vary with the finished product 

and, consequently, the duty to warn may vary." 117/ The court 

also held that the duty to warn of the danger posed by asbestos 

113/ See Section III, infra; Reserve Minine Co. v. EPA, 514 F.2e¢ 
492, 508 (8th Cir. I975), modizied, 525 F.2d 151 (8th Cir. 

1976); Hardy v. Johns-Manvilie Sales Corp., 509 F.Supp. 1353, 135¢- 
55 (2.D. tex. L981). AsdesStos is Created as @ toxic and hactardou 
substance under federal regulations. See 29 C.F.R. 1919.i301 (1980). 

114/ Rerdy v. Jonns-Manville Seles Corp., supra, 509 F.Supp. act 
1355. 

115/ id. at 1360. 

116/ id. 

127/ id. at 1362. 
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already been established by prior decisions -- ov collateral 

estoppel, in the case of non-insulaticn products as well as che 

on products which were che subject of che first esbestos 

liability cases. 138/ However, "[t]he question of adequacy of a 

werning, if any was given, is @ jury issue in the non-insulaction 

cases." 119/ 

The conclusion is that as a minimum the known danzer of 

occupational exposures to asbestos fibers should have csused the 

manufacturers to test their friable or easily damaged products 

to determine whether they would emit fibers after installation, 

thereby posing a hazard to consumers. 120/ If in fact the asbes- 

tos products do emit fibers -- and it appears ‘that they do, as a 

result of common cecurrences including deteriecration, maintenance 

activities and student contact -- 121/ the duty to warn seens 

plain. 

Accoréingly, the duty to warn may be established in cases 

brought by or on behalf of school districcs, either by way of 

118/ id. 

119/...Id. Collateral estoppel or “issue preclusion” may now be 
used offensively as well as defensively, and “mutuality” of 

parties is no longer required. See Perklene Hosier» Co. v. Shoze, 
459 U.S. 322 (1979). The Circuits are nor in eceori as to whether 
federal collateral estoppel princivles control successive federal 

diversity actions. Compare Aeroiet-Generél Corp. v. Asvew, 511 

F.2d 710 (5th Cir.), cert. denied, $25 U. 998 (1975) ifederal 

law) with Semler v. Peveniatric wnstizuce, 575 F.2d 922 (D.C. 

Cir. 1978) (state law). 

120/ Also, there clearly is a risk of exposure to workers during 
installation or removal of <& products. he 

T 

&£ 

l2i/ See Sections ¥ and V1, 
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coliateral estoppel as che result of 

a reedily demonstrable factual proposicicn 

likely that che school districts will be esle 

to warn and failure to tesc. 

The lirst task of any products “ 

prove his injurv. 122/ This involves two asnects; first, the 

factuel existence of injury, and second, the issue of whether the 

injury is one for which recevery may be obteined. 

1. Factual Neture of che Iniury 

The presence of friable asbestos can and.dgses result in the 

release of asbestos fibers, which are carcinogenic, into che 

ambient air of schoolreons. 123/ The Environmental Protection 

Agency estimates the prevailing concentration of asbestos in 

buildings having exposed friable asbestos-containing materials 

to be between 58 and 270 nanograms per cubic meter, whereas the 

"ambient air is usually below 10 nanograms pez cubic meter." 124/ 

On the other hand, even the upper figure of 270 nanograms per 

cubic meter is extremely low in comparison te the occupational 

standard of°2 fibers per cubic centimeter 125/ which equates tc 

60,000 nanograms per cubic meter. But, che OSH+ standard itself 

122/ Whice & Summers, Uniform Commercial Code, Section 9-1 ac 

326 (2d ed. 1980). 

123/ See Sections V and Vi, supra. 

12a/ GS Fed. Reg. 61,966 ex 61,969 (Sezt. 17, 1980). ay 004382 

12s/. 29 C.F.R. 1910.1091 (1980). 
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tienal Inecicute of Gecupationel 

economic considerations inte account does net establish thec low 

level envircnuental exposures are not hazaful. 126/ 

to
 

LA
 

a!
 

The fact is “[tlhere are many reports of cases [of mesothne- 

liome, a rare form [)
 

Fh
 

fe)
 

ancer] following short exposures -- a few 

weeks. Cases have fcllowed exposure to dusty clothes in the 

home." 127/ At least one court has found that “mesothelioma aay 

result from one exposure to asbestos dust or fibres." 128/ 

The contention that in the absence of warning -- which would 

allew the user to make an informed choice whether the utility cf 

the preduct outweishs its dangerous propensities, friable asbestos 

products nesting g @ significantly higher than normal exposure to 

airborne asbestos fibers are umreasonably unsafe, sounds reasonable. 

In fact, it has been held as a matter of law that "products placed 

in the stream of commerce containing asbestos are defective for 

the reason that the same are unreasonably dangerous to the consumer 

er user of the product." 129/ 

126/ see text in Seetion V, ac 55, note 84, suvre. 

127/ 3.C. Gilson, suora, Section III, note 38, at 400. 

viv. Johns-Manville Seles Cers., supra, 509 F.Supp. az 
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presence in scheoi build- 

i-guess the Congress 

img to resolve the issue o whether iriable asbesccs 

products are hazardous to students ancé school employees. The 

courts may wake tne determination that the products are hacerdous 

either as a matcer of law, by applying ccllateral estoppel, or 

by cetermining th @
 

éisease relation of the procuct by resort to 

i
h
 

judicial n oO
 

ra
l 
.
 

0
 e of adjudicative medical fact, pursuant to Federal 

Rules of Evidence 201(b){2), and (c)}. 131/ ‘in the alternative, 

the issue of injury will be determined by juries or judges on the 

basis of expert scientific end medical evidence. It does appear 

clear ther it will be necessary to establisn that the products as 

used ere hazardous, as a prerequisite to recovery. 

2. Legal Neture of the Injurv 

Recovery for injuries caused by unreasonably unsafe products 

may be sought under the tort theories c= strict liability and 

negligence, and the theory of implies warranty. The recoveries 

Tex. LESL); Flatt v. 
836 (=.D. Tex. 1LO8S>. 

es Corp., 502 F.Suss. 

139/ 20 U.S.C. 3601(a) (8) (1980). 

/ 

And po4384 
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