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IV. INDUSTERY AWARENESS OrF ASECZSTOS EEALTH HAZARbS

This section discusses the issue of asbestos industry
awareness of occupationzl health hazards. What asbestos
manufacturers knew or should have known is important for
purposes of establishing "fzilure to warn," "failure to
test," ahd "foreseeability of harm." These elements are
predicates for the restitution and products liahility theories
of recovery, discussed in Section II of the Legal Issues
Section of this report. |

rFor example, plaintiffs may attempt to impute knowledge
based on such things as a 1518 bulletin on "Mortality from
Respiratory Diseases in Dusty Trades,” by the U.S. Bureau
of Labor Statistics reporting "that it was the practice of
american and Canadian insurance companies not to insure
asbestos workers due to their assumed health risks.* 60/

The forcus of discussion here however, is a series of
letters allegedly between various members of the asbestos
industry recently discovered during products liability
litigation. §1/ These letters have been used by plaintiffs
in products liability 1i£igation against the industry to
contend thzt members ¢f the asbestos industry sought to
obscure déta bn the relationship between asbestos exposure

and disease.

AMD 004363

0/ Asbestos Litigation Pencrte , February 7, 1979, reprinted
__ in 1979 Hearingc, supra note 2, at 485, 492.

€L/ mhe documents referred to in this section were produced
- in litigation against the industry in Barlieb v. Turner

5 Newall, Ltd., Civil Action No. 78-1027 (2.D. Pa., Consolidated
Hov. &6, Llbed}).
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It is stressed at the outset thst industry defendanis
mayv dispute the authenticity of the documents cited in this
section, or may otherwise contest the. ¢f conclusions drawn
from the documents. We do not attempt Lo raise Or resolve
such issues, but do set forth examgples of the documents,
since the government cbviously may attempt to use them %o
help prove "failure to warn," "failure to test," and "fore-
seeability of harm,” 1if litigation should be brouéht against
asbestos manufacturers to recover the costs éf abating
asbestos hazards in the schools.

While the narrative of the following documents is set

; forth in an affirmative style to aid comprehension - inserting
the word "allegedly"” in every sentence would become painfully
repetitious -- we expressly caﬁticn that there may be perfectly
valid objections as to the authenticity or admissibility
of any or all of the letters, reports, studies, minutes,
or other documents discussed or quoted, in the remainder of this

section.

AMND 004364
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in ¢ Decekber 1€, 1834 letcer from Vaniiver Erown,

Ganerzl Counsel for Johns=lanville, to Dr. L.S5. Lanza, Y¥edical
Director of the iletropelitan Life Insurance Co., Brown pointed
éut thzt Lanza omitted from 2 galley procf cf an article

ke wes preparing, entitled, "Effcects of the Inhalzticn of
2sbestos Zust on the Lungs of ksbestos Wozkers," observations
appearing in the coricinal draft which minimized the seriousness
of discsase due to asbhestos exgposure. Brown went on to say,
"obgervations included in your original report presented

an aspect of your survey that was favorable to the industry
and we should like to zee them retaineé."

On September 25, 1935, A.S. Rossiter, editor of Asbestes,
wrote to Sumner Simpson,; President.of Ravbestes-Manhattan,
recuesting permicssion to report on asbestosis znd the work
being cdone to reduce or eliminate_the disease. PRossiter
stated that "[allways vou have regqguested that for certain
obvious reasons we publish nothing, and, naturally your
wishes have been respected." On October 1, 1935, Sumner
Simpson wrote to Vandiver Brown about the letter from Rossiter
and cormmented, "I think the less said about asbestos, the
better off we are, but af thg sahe time, we caznnot lose
track of the fact that there have been a number of articles

on asbestos dust control and ashestosis in the British trade

magazines." Simpson further commented on Rossiter's cooperation
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sayine "[tlhe magazine 'kcsbestos' is in the business to

pubiiszh articlegs affecting the trade and they have been

very decent about not reprinting the Inglish articles.*
Vanéiver Zrown replied cn Ogs=ober 2, 183
with you that our interests are best served by having
receive the minimum of publicity."”

Re:.-ding foreign research, Brown suggested to Simpson
that tn ‘

warn the editors to use American data on
the subject rzther thkan Inglish. Dr. Larnza
has freguently remarkec, to me personally
and in some of Lic papers, that the clinical
: picture presented in North Amarican localitieas
i where there is an asbestvs cust hazard

- is considerably rilder than that reported

in England and South Africa.

The industry allegedly becan supporting its own research
at Szranac Laboratory, Saranzc, New York.
. Simpson wrote to F.B. Schluter, Precident of Thermoid
. " Rubber Co., on November 10, 1936, describing a proposal

for asbestos manufacturers to take over Dr. Gardner's study

0
=
o1

ust at Saranac Lazboratory, each one paying an equazl
amoun<e., After completion of the research, the subscribers
“* could then decide whether to publish the results. Simpson

added, "My own idea is that it would be z good thing to

AHe 004366
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companies.

tec support
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Simpson stated tha

them in Court and tha: "[wlz do know that i

-
=

ané cée, cet int

fa )

g © the lungcs, &nd may set up a

rosis condition, which, for want ¢f a2 tetter nare,

some doctors have cazlleé Ashestosis.”

On November 20,

19336, Vandiver Brown, sent a letter

to Dr. Gardner regarding the terms of agreement for research

by Saranac

Laboratory for the zsbestcs industry. The agreement

inclrded the understznding that:

the results obtained will be considered the prope:
of those who are advancing the regquired funds, who
will cetermine whether, to what extent and in what
manner they thill be made public. In the event

it is deemed desirable that the resulis be made
public, the manuscript of wvour stucy will be
submitted to us for approval prior to publigaticn,

Ty

Having embarked ugon the three vear study of asbestos

dust at Saranac Labeoratory, Simpson wrote to Rossiter

(Ashestcs magazine) on March 22, 183%, about means of dust

abatement,

until the repeort is corpleted.

vou cenfidentially, but am not willinc

and of his intention to h2old bzck such information
Simpsen agéscg, "I can tell

it public,

that the air can be kept below five =million microns, with

proper controls, but I am net willing to start a2 controversy

with my competitbrs." Cn March 23, 1838, Rcossiter responded
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in 2 letter to Simpson, exsressing his understanding that
any creliminary research f£rom the Saranac. research should
be kept confidential:
The informaticn vou give as +0Q vour
Saranzec investicztion is meost
interesting. C©f course we understand
thzt gll this infcormation on asbestosis
ig to be kept confidentizl and that
nothing shoulé be published about
asbestosis in "ASBESTOS" at present.
It has been asserted that "[f]zom the war yeérs cn, an
avalanche of data was forthcoming from the scientific
community about the relationship of asbestos to asbestosis
and cancer.” §2/ In 1949 a health survey of 708 Johns-Manville
employees was completed. The company's report found that
752 of the workers (534 cf 708) given x-rays showed as a minimum
-some degree of fibrosis of the lungs. Nevertheless, it is alleged
that the conclusions and recommendations were neither made public
noer communicated to the workers. The report stated:
X-rays of these men show that the increase
in fibrosis of the lung is directly
. proportional to the length of exposure to
asbestos dust.
There areé 7 cases of asbestosis and
52 cases in a "Pre-~Asbestosis Group." These
59 are probable compensation claims.
another 475 had early signe of a non-cspecific fibrosis,

nz1l of whom will show progressive fibrosis if allowed to

continue working in dusty areas." The report further stated:

A}

€2/  Asbestos Liticetion Pe3crter, supra note 60, at 4B8.

AMD 004368

Am0 BHEMISES 308
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It must be rennmbe:ed that a
the x=-rzi evidence of asbest
tecday and cefinately [sic) a
asbestos. They have not hbeen ¢ - : ,
for it is felt that 2s lcng &s the man feels well,
ie haroy &t home and at work, and his physiczl

condition remains good, nothing should be said....
[A}s long as the man is not disabled ... he czan

live and work in peace anc the Company can benefit

by his many years of experiznce. Should the
man be told his condition todzy there is a verw
definite possibility that he would become men:c

and physically ill, simply through the knowlsdge
that he has asbestosis.

Although the men were not disabled at the time from
asbestesis, the report conceded that the fibrosis was irreversikle
end employees with this condition had a more difficult
time when stricken by secondary infections such a2s pneumunia
and influenza. An August 1949 memo zttached to the surve
commented on the results:

The conclusions seem unaveidakle == that the

dust is causing significant lung changes in

many cases, it largely being 2 matter of time,

znd the further coneclusion that many cases are

likely to result in claims.
If in fact such a study was performed and the results deliberately
withheld, the results may have been extremely unfortunate. It may
be argued that workers with early fibrosis could have changed
occupations, thereby escaping later death or disablement had

they known of the danger. HNew and future workers couid have

demanded safequards or exercised an informed choice to encage in
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cther occtsations. The sharehclders of the comoany may
bzen forewarnad. €3/ Medical and public k:o#ledge 0f the
hazards of asbestos fibers may have been szignificantly advzanced
if the results of the study had been dissezinated.

The deocuments which may be used in zitemsis to supcore

clzins =2

[T}

ainst menufacturers, were allsgaily not confined

to one or two members of the industry. Aéditional cecumenss
may be used to contend that the Asbestos Textile Institute
(KTI), an industry association, disccurzged research and
publicatibn that would confirm the carcirmogenicity of asbestos
fikbers.

Minutes ©f the Junme §, 1555 General Xgzeting of the aATI
discussed two propoged studies -- 2 czrdic-pu lronary study, ané
autczsy study., The cardio-pulmonary study "would be desirzbie,
but was rejected because of the "inability of member conmpanies
to obtain candidates for participation in the project."™ The
autopsy study "was considered ill-advised at this time due to
its implication that 'a relationship existec between asbestosis
ané carcinogenic development, a condition which, te date,

has not been established although it has been given rather

wide~spread putlicity in the press.”

63/ Johns=¥znville had its financial s:-atenment cuallﬁlec
by its 2uditors because of the crowing, but unknown

ultimate cost of zsbestos litication to the fompany. See

Asbestos Litication Regorter zt 3,056-3% (Mar. 13, 1961).

[1U]
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On Mareh 7, 1856, the ATI Air Bvcienz Commit=ce arnd the
Bcard of Governors met separately. The minutes of these

meetincs discussed, "A Quest Into the Envircnmental Casuses of
Cancer of the Lungs," Public Health Monocrazh No. 36 (1353)
by Dr. W.C., Buerger, Chief of Envirdnmental Cancer, ntetional
Cancer Ingtituts, Lational Institute of Beal:h, Eethe=da,

Maryland. The Rir Eygiene Ccmmittee reported that the public

- -~
- -t

&
"ties together Asbestosis and Cancer throughout - creating

2 new woré for the Medical Dictionary such as Asbestosis-Cancer,”
and that according to Dr. Euveper, "Asbestosis-Cancer can be

found azfter exposure of 6 months to 42 vears in ages of peo

la

(s

from 25 to 65 years.... According to him all workers in this
industry are susceptible." Hueper aiso haé suggested the
presence of envircnmental'hazards éué to 2sbestos by "infarrirs’
that Asbestosis-Cancer mav be determined in an autopsy performes
on persons living in the area of a plant.”

Dr. Renneth Smith, Medical Director cf Johns=Manville
Corp., characterized Hugper's Public Eealth Monograph Ko. 26,
2s well as other Hueper publications, such as "Silicosis,
Asbestosis, and Cancer of the Lung,"” as "damaging iniormation.”
Consequently, Smith recommended to the Air Evciene Committee

that the ATI "begin 2 study of the relztionshizr of Lung

Canter to Asbestosis in our industry." Dr. Emith said ¢hat

AND DOH37I

AmMb RDAMS$EB937 4
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=f izxerica, Inc., Mellon

Air Evgigne Ccmmlthee reported to the ATI Feoard

of Gevernors on tarch 7, 183%6. The minutes stated theatb:

[mluch of the informaticn =et forth in [:ihe Hueper]
repcrt is unsubstancicted and is in varizance

with established underetanging =né knowlsdce of
informed men in the madiczl Drofession. However
this article is zpperentiy assumesd to be the

only authentic treatise tcdav....

r. Smith then recommended befeore the Board of Governsrs
that the ATI "initiate a pregrarm of investicatieon &nd sublicity
P to counteract the unfavorable publicity presently directed
to the asbestos industries as 2 result cf the work cf Dr. Bueper.”
On March &, 1956, minﬁtes of the General
Meeting of the ATI also discussed the Euepsr report. It was

announced at this meetlng that the Bcard of Governors "apprepriate

Nl

sufficient funds to initiate a preliminary survey tc investigate
the pocsibility of more concerted action desicred to refute
the work of Dr. Hueper."

One vear later %o the dav, March 7, 1857, thz Air Hygiene

and Mznufacturing Cemmittee of ATI mst. Thsy Giscussed and rejectel

Hvgiene Foundatien (IEF) for the ATI. Both stucdies wire rejectec.
The Ffirst, "Kemorandum on Propoced Izidemiclogical Study of
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Cancer ip heisestosg Workers," was reljectec tbecause "[tlhere
£

[¥ N
"
n

eeling ameng certain members that such zn investization
would stir up & Liornet's nest and put the whole industry under
suspicien.® Thez zecond, "Hemorancum Regarding Cnvironnmencal

Dust Survey," wze turned down because :RTI "2id not belleve

-

1

it tc be of grezt enouch value tec justify the cost.” 1In an
2pril 26, 1957 letter, D.R., Holmes, Chairman of the Air Bvgiene
Committee informed Dr. Daniel Eraun, Medical Director, Indus<trial
Hygiene Foundation, that the ATI had rejected both IEF proposals.
The Schag=Mzanville Health Review Committee minutes of 12857
2nd 1955 between 2 team of dectors znd company officials,
discussed the hezlth of various employees. The focus wa2s on
potential liability —— whether funds should be set asids Zfor
impending claims, whether employees should De told about their
mediczl conditions,'and whether the reazson for a transier
should be discusseé with a worker. Dr. Smith commented during
a March 5, 1958 meeting on the mediczl condition of various
employees, "We take the x-rays for our own protection, not
for socizl obligation.™ And regarding the uce of a respirater
which woulé protect 2 worker, C. Sheckler, & Johns-Manville
officizl commented, "I Qould rather see us move him out than
‘wear a respiratory [sic]. &All the key men, szlaried employees,
are in this area. 1I1f I move Trilone, I might as well see him

off."

AMD 004373
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In & Decémber 306, 15537 letter te Ivan Szbourin, Juelec
hekceteos Minine hmsociztion (Q.AMMUAL), Dr. Emith commented
epprovinzly on the concensation of a survey by the Industrizl
Evsienc Foundation, M2llon Institute, which deleted zl) refersncas
to the associaticn of asbhestesis zné lunc cancer, ané :~he re-
ferenre to smokins ang lunc cancer. Snmith than rermindes Szb
that "this report will be subjected toc criticism when prilished
because all other authors today correlate lung cancer and
cases of asbestosis.”

has been assertec that it was not until 1964, when
the resport by Dr. I. J. Selikoff was published on his study

of 1,500 workeres showing a high incidence of cancer, that

5 some of the asbeztcs comzanies began providing warnincs to :
i
accompany some cf their zsbestos products. €4/ The seminal '

case in asbestos products liability litigation however,

fcuné these post=1964 warnings to be inadeguate:

It should be ncteé that none of these so-
called "cautions" intimated the gravity of

N the risk: the danger of 2 fatal illness
caused by asbesteosis ané mesothelioma or
other cancers. The mild suggesticn that
inhzlation of asbestos in excessive guanti=
ties over 2 long ceriod of time "may be harn-
ful" conveve no idea of the extent ¢f the
danger. The azémcnition that a wecrker should
"avoié breathing zThe dust" is blzck humor.
There was no way Zor insulaticn workers to
avoid breathing azsbestos cust. Borel v.
Fibrehozsrdé Pzoer Procducts Cors., 493 F.24 1076
at 1lué (=tn Cir, 1973), cert. denied, 419 UG.5. BES

- (1974).
4/ Lehectos Liticzzics Neuzerter, February 7, 197§, resrinted
in 1979 Hezrinces, suwmra note 2, 3t 4EE.

AMD 004374
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In 1258, a2t Johns-Manville:
A pelicy of refusing to sell asbestos fiber for
non-essentiazl uses that might Lﬁdq-" expose the
cznerzl public to the inhzlation of zsbestos
cust, has been establisned. Feor examrple, during

the yezr, Johns-lanville ceszsed selline fiber

te manulacturers of modeling COTQObﬁdS-USEd in
GI.'I..GE 5‘— 0015---. 65/

T

There a

Ly ]
(1

approximately 10,000 ssbestos lizbility czces

now pending, mest @f which have been brought by workers

who used asbestos products on thﬁ job, seeking recovery

from asbe=ztos manufacturers for death or disablement. The most
widely cited asbestos products liability decision concludes that
"[tihe unpzlatazble facts are that in the twenties and thizties

the hzzards of working with asbestos were recognized....During his
werking years, he [Borel] received no warnings cf any kind from
three of the six defendants. The other three defendants issued

no warnings until 1964-1966, bf which tige adgqua:e warnings would

have ccme too late for Clarence Borel." Borel v. Fibrebcarsd Paper

Products Cerp., 493 F. 2d 1076, 1106 (Sth Cir. 1873), cert.

denied, 419 U.S. 869 (1974). . :

In conclusion, the state of mediczl (discussed in section III,
infra) andé industry knowledge (discussed here) of the. hazards
of asbestos fibers may be contended to be sufficient to
impute a "duty to warn” and a "duty to test" to the manu=-
facturers of zsbestos products, and to provide a basis for
asbestos school hazard claims against them basedé on restitution,

strict liability; anéd negligence. 6/

AMO 004375

65/ Repnrt to the Board of Directors on hAsbestes and Health,
- Johns-tanville, June 15, 196%5.

6,/ ec Summary Section of Legal Issues portion of thi
r

Peport, infra.

W
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Pinzlly, it is again stressed that there may be perfectly
velid okjections as to the authenticity or admissibilizy of any
or all of the purpor-ed industry documents that have been discusseé
or guesed here. 2t the same time, it should be recocnizei that

re ¢ warn, 2nd failure to test were estzblishes

(7S
[ B
[

foresesability, fa

or to Eiscovery cf these documents, based on

m .
u
"
e

in the 3orel cas

imputed knowledge of the tyves of medical studies discussed in
section II, infra, including the 1238 Public Health Service Report,
znd the 1945 Fleischer-Drinker Report. See discussion of Borel

éecisicn at p. 139, supra.

AMD 004376
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A. bury
Tne predicate for an zcrtion relared to asbestos in the schools
is te establish that the defendant had & duty to the plazinciff,

{A] manufacturér or even a dezler has a
responsibility to the ultimace consumer,
based upon nothing more thad che suificient
fact that he has so dealt wich the goods
that they are likely to come into the

nands of another, 2nd to do harm if they
are defective. 1035/

This responsibility has become generally accepted since the
manufacturer of a3 car with a defective wheel was held liable for
neglizence to the ultimate purchaser, who was injured by the
vehicle's collapse, in MacPherson v. Buick Motor Co., 217 N.Y.

382, 111 R.E. 1050 (1%18).

The asbestos manufacturers, therefore, have been subject to
& duty not to cause foresceable harm to purchasers of cheir
products, or to those in tﬁe‘vicinity of the product's probable
use. 106/ This duty is similar under the relevant theories of
action. This Report reviews restitution, and the products lia-
bility theories of strict liabilicy, negligence, and implied

warranty.

B, ©Breazch of Duty

To the exzent that friable asbestos is dangerous, the dange:

appears to be "inseparable from a2 properly made product of the

105/ Id. at 642.
106/ 1é. at 662.
AMD 00y37;
Akd ABAMS883377
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particular kind." 107/ However, the preoduczis may zlso hzve Heen

icproperly designed -- "[alsbestez product manufacturerss sav ti-

rt

suenr (healih] problems have now been elizirztied by binding acbes-
tos into ~ther materials or, encapsulzting it so that the deadl
Sibers ca' .3t escape." 108/

In S.. iom 1 it was pointed cut that zsbestos has many izsor-

tant uses. However, =z manufaccturer, even ¢f z useful, properlivw
macde product, may still be held negligen: for fziling to test =

product to discover dangerous propensiciss, pursuant te the stan-
dard expectecd of an expert in the field, 1C2/ or fer failing ro
give adeguzte warnings of unreasonable dangers which it knows, or
should know, arise from the use of the product. 110/ "The warning
must be suificient to protect third persens who may reasonably'be
expectad to code in contacT with the product and be harmed by
iz."™ 111/ These duties -- to test and to warn -- a2ppear to be the
specific duties making up the asbestos sznufacturers' generzl duty
to not cause harm to the users of friatble azsbestos.

There appear to be two alternative resolutions of the breach
of dury issue. First, it may be deterﬁined as 2 matter of law

based on previous asbestos litigation that there clearly was a

duty to warn of the dangers of frizbie zsbestos used in the

107/ See id. at 047.

108/ wew York Times, July 6, 1981 =zt C2.

109/ Prosser, Law of Torcs at 644 (%th ed. 1971).
110/ id. at 646-7.
% 111/ 1d. at 647. - '
""" .= = | AMD 004378
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schools. The only remzining issue would be the factual cne of

whether wzrnings -~ {f any -- wer

m
(M

'deéuace. Or, a court zould

hold that there is an unresolved Zorescezbilitzy issue based on the

difference in the risk cavsed by environrmentzl exposure of studen:ts
[

eand school employees to friszble asbestos, as contrasted To Work-

place exposures of factory workers and insulation instzller

[— =S

™
tn
"
(8]

asbestos., 112/
It was pointec out in Secticn IV that & pivotal asbestos

lizbilicy case, Borel v. Fibreboard Paper Produtts Cerp., 493 F.2é

1076, 1104 (5ch Cir. 1973), ce:t..denied, 419 U.S5. 869 (1974),

dectercined that all of the zsbestos manufacturers involved in
that case previded no warnings accompanying their procucts prior
to 1964, and that the warnings several of them provided after that
date were inadegquate. In Section VI, it was pointed out thar the
twe defendant asbestos manufacturers who have responded to disco-
very in school distriet litigation have admitted failure to test,
and were unzble to show that warnings zccompanied their products.
In fact, industry documents summarized in Section IV show that
leading asbestos manufacturers and the then-active industry trade
association -~ the Asbestos Textile Institute -- actively sought
to obscure dara linking ogcupational asbestos exposure To asbes-

‘tosis and cancer.

112/ Cf. Karielas v. Johns-Manville Products Ccrp., 523 F.24 13
- T58 T8cn Ciz. 1¥73) (upnoLcing juezVv inscruction under whi
jury decided isgsue of whether xnown danger t¢ factory worikers pu
manufacturer on nectice of danger to insula:tion workers).

3,
e
AMD 404379
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The asbestos menufacturers nad duties to test an

Q.
rl
0
¥
M
3]
ba |
+
by

the "harm" suifered by school discricts, or threatene

ct
L }
(o 9
m
a9
m
b
pu |
tn
rt
m
ol
m

stucdents and emplovees for which the school districts zre respon-
sible, was or should have been Zoreseszble.
11

Clearly, =zstestos is 2 cazrzinogen. 1

/ However, 'oroducts
containing asbestos fibres have great utility in an iadus:irizl
sceciety. . . . Asbestos-related cases provide the courts wich
a classic urilicy versus danger evaluation." 114/

Because asbestos products both have great utilicy but pose

grave danger, 115/ the court in Hardy v. Johns-Manville Szles Corz.

has helé "that the only way for insulation products which ceontained
asbestus to escape the strict liability conclusion that the pro-
ducts were unreasonably dangerous as marketed was for such products
to have been markered with an adequate warning." 116/ "The danger
of the generic ingredient is the same irrespective of the finished
product. The degree of danger may vary with the finished product
and, consequently, the duty to warn may vary." 117/ The court

also held that the duty to warn of the danger posed by zsbestos

113/ See Section III, infra; Reserve Hining'Co. v. EPr, 314 F.2&
452, 508 (8th Cir. 1973), mociZied, 52% F.2d 151 {(8zh Cir.

.. 1976); Hardv v. Johns-Manvilie Sales corp., 509 F.Sups. 1353, 133&-
55 (=.D. iex. 198L). ASDestos .5 cresacted as & tcxiec anc ha:tarceou
substance under federzl regulztions. See 29 C.F.R. 1915.1001 (1982).
114/ Hardy v. Joans-Mznville Szles Corp., supra, 509 F.Supp. atC

1323,
115/ l1d. act 1360.
116/ 1d.
117/ Id. at i3e2.
AM0D 004380
ik ATEMIBE5HE
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zg zlready been established by prior cecisions -- by collateral
estoppel, in the case of non-insulaticn products as well zs the

insulztion products which were the subject of the firs: zsbestos
ligbilicy cases. 118/ However, "[tlhe guesticn of zdequacy of a

any was given, is & jury issue in the non-intulation

The comclusion is that as a minimum the known danzer of
occupational exposures to asbestcs fibers should have caused the
manufacturers to test their friable or easi ily damaged products
to determine whether they would emit fibers after installation,
théreby posing a hazard to consumers. 120/ 1If in fact the asbes-
tos pfd&ucts do emit £ibers -- znd it appears'fhat they do, a2t a
result ¢of scmmon cccurrences including detericration, meintenance

tivities and student contact =-- 121/ the duty to warn seens

Accoréingly, the duty to warnm may be established in cases

brought by or on behalf of school &istric:s, either by way of

118/ 1d.

118/...1d. Collateral estoppel or "issue preclusion” may now be
used offensively as well as defensively, and "mutualicy” of

parties is no longer required. See Pzrizlene Hosierv Co. v. Shoze,

430 U,8, 322 (1979). The Circuics are not in eccorl &s Co whethsar

federal collateral es'oppel princizles control succassive federzl

diversity actions. Comnare Aerojec-Genera i Corn. v. Asvew, 511

F.2d 710 (5th Cir.), cert. denied, %23 v.5. 908 (IQ?S)f{;ederal

law) Ll h Sermler v. Psveniatr.c instiszute, 573 F.24d 322 (D.C.

Cir. 1978) (scate law)

120/ Also, there clearly is a risk of exposure UTo worxers during
instzllation or rewmoval of cthe produccts.

1214 See Secrione Vouned V1, suoza.
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collzazeral estoppel as
a2 rezdily demenstrzble
tHat the school

to warn and fzilure to

C.

4
bus |
-4
f:
1
<

he

'

irst task of

prove his imjurv. 122/

faectual existence of injury, and second, the issue

the result of previous licigation, oz as
factual propesitica. It also appea:s
districts will be z>le to establish Ffeilurs

test.

any preduets lizZilizv plzintiif is to

This involves twe acspects;

of whether the

injury is one for which razcevery may be obtezined.

1.

Facrtual Nzture of the Injursy

The. presence of friable asbestos can znd Zoes
release of asbes:cos fibers,

ambient air of schoolrooms.

Lgency estimates
buildings naving

to be between 58

the prevziling concentration of azsbestos in

exposed

zesult in the
which are carcinogeniec, into the

123/ The Envizonmental Procection

friable asbestos-containing macterials

and 270 nanograms per cubic meter, whereas the

"ambient eir is usually below 10 nanograms per cubic meter." 124/

On the other hand, aven the upper figure of 270 nanograms per

cubic meter is extremely low in comparison tc the occupational

standard of’2 fibers per cubic centimezer 123/ which equaces t¢

=

60,000 nanograms per cubics metez.

y - M
lLose.z

standard

Uniform Commercizl Coce, Section -1 at

(Sezz. 17, 1580).  gpnp 004387

122/ Whicze & Summers,
326 (2d ed. 1980).
123/ See Sections V and V1, supra.
1244 L5 Fed. fFeon. 6l
1257 . 29 C.F.A. 191C.

The Attorney General's Asbestos Liability Report to the Congress (1981)

ACL Doc 21609 - Page 21 of 23

Al BDAMSBRL552

Published by AsbestosClaims.Law
asbestosclaims.law/library/21609/21


https://asbestosclaims.law/library/21609/21

ja

tas been criticized by the Nzticnzl Inscitute of Occupationel

thaT there ig no safe level of exposvre tc asbeszos. TFurchermore,

bl |

én occupaticnal standard which has been compromised by tzring

eccnemic censiderations inte account dees not establish that low

level envizinuentel exposures atz not haraful. 126/

The Zzzt is "[tlhzre 2

11}
H
H

e

=]

any reporcts of cases [cf mesothe-

O
Hh
[g]

liome, & rare form ancer] following short expcsures -- a few

weeks. Cases have Icllowed exposure teo cdusty clothes in the

howme." 127/ At least one court has found that "mesothelioma may

result Zrom one exposure to asbestos dust or fibres.™ 128/ ’
The contention that in the z2bsence of warning -- whiceh would

zlleow the user to mske an informed choicze whether the utilicy cf

TS

the product outweighs

s dangercus propensities, friable asbeszos

.—.D

products causing e significantly higher thar normal exposure to

[

irborne a2sbestos fibers are unreasonably unsafe, sounds reasonztle.
In fact, it has been held as a matter of law that "products placed
in the stream of commerce contzining asbestos are defective for

the reason that the same are unreasonably dangerous to the consuzer

er user of the product.”™ 129/

126/ See Taxt in Section V, at 55, ncte 24, suvprsa.
127/ J.C. Gilson, supra, Section 1II, note 38, at 400.
128/ Hzrdv v. Johns-Manville Szles Cczz., suprz, 509 F.Supp. a:z
13353,
129/ Moonevr v. Fibrehezzd Ce=o., 485 F.Suep. 242, 250 (Z.D. Teu.,
181, See ALsc =Azuv v, jehmse=lManmville Sgles Covz., IOf
- {foocAdte conoinued)

AMD 004383
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This Repurt does not undertake To s2coad-guess the Congress
v azttenpting te resolve the issue of whether Iriable ashestos
products are nzzardous to students zné schcol exployess. The
courts may make the determinasticn that the products are haczrdous
either as 2 matrter oi law, by applving ccllaceral estoppel, or
by cdetermining the disease relation of the product by resort to
judicial nocice of adjudicative wedical fact, pursuant to Federal
Rules of Zwvidence 201{t}{2), and (c). 131/ In the alternative
the issue of injury will bte determined by juries or judges on the
basis of expert scientific znd medicazl evidence. It does zppear
clear thet it will be necessary to establish that the products as

used zre haz_ruo us, as a prerequisite to recovery.

2. Legal Nature of the Injurv

Recovery for injuries caused by unreascnably unszfe products
may be sought under the tort theories of strict liability and

.

negligence, and the theory of implied warranty. The recoveries

(Zoctnote concinued) i o . .
F.Susp. 1333 (£.D. Tex. 1%%1l); fiz:zc v. Jcoms-taavi.le Szies
Cors., 488 F.Supp. 836 (=.D. Tex. . LOB3} __Zut see ﬁcCar:v v,
Torns-Mz-viile Szles Corp., 502 F.Suzp. 333 (3.D. #iss. :880).

130/ 20 U.S.C. 3601(a)(8) (1983).
/

ons Manvillc Szles Cerp., sunzs, 5U% F.Supp.
DizSTOS-ta@cates LiIieiTisn I 87 AT TODTIATe
3l oetounpel tooause LIo1s @ Mal T, &
adefinzsle gsrovp of scaple by ind.sTry.”).

ano 004384
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