
  

 

   

 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
-------------------------------------------------------------------------x 
 
In re:         :    Chapter 11 
 
T H AGRICULTURE & NUTRITION, L.L.C.,  : 
             Case No. 08-14692 (REG) 
      Debtor. : 
   
-------------------------------------------------------------------------x 

 
APPLICATION FOR ORDER APPROVING ANNUAL REPORT OF THE  

TRUSTEES OF THE T H AGRICULTURE & NUTRITION, L.L.C. ASBESTOS 
PERSONAL INJURY TRUST FOR THE PERIOD JANUARY 1, 2010  

TO DECEMBER 31, 2010 
 
 The T H Agriculture & Nutrition, L.L.C. Asbestos Personal Injury Trust (the “Trust”)1 

through its Trustees, the Honorable Alfred M. Wolin, Ret., David F. Levi, and Charles A. 

Koppelman (collectively, the “Trustees”), hereby moves this Court for an Order approving the 

Annual Report of the Trustees of the T H Agriculture & Nutrition, L.L.C. Asbestos Personal 

Injury Trust for the Period January 1, 2010 to December 31, 2010, accepting the certification of 

performance and compliance provided by the Trustees contained therein, and discharging the 

Trustees from any and all liability as to any matter disclosed in the Annual Report.  In support 

thereof, the Trust represents as follows: 

JURISDICTION 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334. 

________________________ 
 

1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the First Amended 
Prepackaged Plan of Reorganization of T H Agriculture & Nutrition, L.L.C. Under Chapter 11 of the Bankruptcy 
Code (the “Plan”). 
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2. The Plan has been confirmed in this case pursuant to 11 U.S.C. §§ 1129 and 

524(g), and the Court has retained jurisdiction post-confirmation pursuant to Article 13.1 of the 

Plan. 

BACKGROUND 

 3. On November 24, 2008, T H Agriculture & Nutrition, L.L.C. (“THAN” or the 

“Debtor”) filed a petition for relief under Chapter 11 of the United States Bankruptcy Code.  

THAN’s bankruptcy case is being administered under Case No. 08-14692.   

 4. On May 28, 2009, the United States Bankruptcy Court for the Southern District of 

New York (the “Bankruptcy Court”) confirmed the Plan, and on October 26, 2009, the United 

States District Court for the Southern District of New York (the “District Court”) affirmed the 

Bankruptcy Court’s decision (the “Confirmation Order”).  On November 30, 2009, the Plan went 

effective. 

 5. On November 30, 2009, the Trust was created pursuant to the Plan and in 

accordance with the Plan Documents. 

REPORTING PROVISIONS IN TRUST AGREEMENT 

 6. Section 2.2(b) of the T H Agriculture & Nutrition, L.L.C. Asbestos Personal 

Injury Trust Agreement (the “Trust Agreement”) provides that the Trustees shall file with the 

Bankruptcy Court an annual report containing financial statements of the Trust and a summary of 

the number and type of claims disposed of by the Trust during the period covered by the 

financial statements. 

2.2(b)(i) The Asbestos PI Trustees shall cause to be 
prepared and filed with the Bankruptcy Court, as soon as available 
and in any event within one hundred twenty (120) days following 
the end of each fiscal year of the Asbestos PI Trust, an annual 
report (the “Annual Report”) containing financial statements of the 
Asbestos PI Trust (including without limitation a balance sheet of 
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the Asbestos PI Trust as of the end of such fiscal year and a 
statement of operations for such fiscal year) audited by a firm of 
independent certified public accountants selected by the Asbestos 
PI Trustees and accompanied by an opinion of such firm as to the 
fairness of the financial statements’ presentation of the cash and 
investments available for the payment of Asbestos PI Claims and 
as to the conformity of the financial statements with generally 
accepted accounting principles.  The Asbestos PI Trustees shall 
provide a copy of the Annual Report to the Asbestos PI Trust 
Advisory Committee and the Future Claimants’ Representative 
when such reports are filed with the Bankruptcy Court.  

2.2(b)(ii) Simultaneously with the filing of the Annual 
Report, the Asbestos PI Trustees shall cause to be prepared and 
filed with the Bankruptcy Court a report containing a summary 
regarding the number and type of Asbestos PI Claims disposed of 
during the period covered by the financial statements.  The 
Asbestos PI Trustees shall provide a copy of such report to the 
Asbestos PI Trust Advisory Committee and the Future Claimants’ 
Representatives when such report is filed. 

2.2(b)(iii) All materials required to be filed with the 
Bankruptcy Court by this Section 2.2(b) shall be available for 
inspection by the public in accordance with procedures established 
by the Bankruptcy Court and shall be submitted to the US Trustee. 

 
 7. Section 5.5 of the Trust Agreement provides that the Trustees shall include a 

description of the compensation and reimbursement of expenses paid to them by the Trust in 

their Annual Report. 

5.5 Compensation and Expenses of Asbestos PI Trustees and 
Delaware Trustee. 

 

(a) Each Asbestos PI Trustee shall receive 
compensation from the Asbestos PI Trust for his or her services as 
an Asbestos PI Trustee in the amount of $75,000.00 per annum, 
payable in a lump sum at the beginning of each year of service.  
Each Asbestos PI Trustee shall also receive compensation at the 
rate of $600.00 per hour for all time expended in meetings, in 
preparation for meetings, and on other business of the Asbestos PI 
Trust, with the time computed on a quarter-hour basis and $300.00 
per hour for all time expended exclusively in transit to meetings or 
other business of the Asbestos PI Trust.  Each Asbestos PI Trustee 
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shall maintain hourly time records for such time.  The per annum 
compensation does not function as a retainer and the hourly items 
are not charged against the per annum compensation.  The 
compensation payable to the Asbestos PI Trustees hereunder shall 
be reviewed every three (3) years and appropriately adjusted with 
the consent of the Asbestos PI Trust Advisory Committee and the 
Future Claimants’ Representative.  The Delaware Trustee shall be 
paid such compensation as is agreed pursuant to a separate fee 
agreement. 

(b) The Asbestos PI Trust shall promptly reimburse 
each Asbestos PI Trustee and the Delaware Trustee for any 
reasonable out-of-pocket fees and expenses incurred by it, him or 
her in connection with the performance of its, his or her duties as 
an Asbestos PI Trustee or Delaware Trustee. 

(c) The Asbestos PI Trust shall include a reasonably 
detailed description of the amounts paid under this Section 5.5 in 
the Annual Report. 

 
FILING OF ANNUAL REPORT 

 8. Pursuant to Sections 2.2(b) and 5.5 of the Trust Agreement, the Trust hereby files, 

concurrently herewith, the Annual Report for the period January 1, 2010 through December 31, 

2010.  The Annual Report contains a certification that the Trustees have performed pursuant to 

and in compliance with the Plan Documents and Court orders pertaining to the operation of the 

Trust.      

RELIEF REQUESTED 

9. The Trust respectfully requests entry of an Order by this Court approving the 

Annual Report, accepting the certification of performance and compliance by the Trustees 

provided therein, and discharging the Trustees from any and all liability as to any matter 

disclosed in the Annual Report. 

10. In 2010, the Trustees, in consultation with the Trust Advisory Committee 

(“TAC”) and the Future Claims Representative (“FCR”), managed Trust accounts, consulted 
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with investment advisors and other professionals, and carried out all other Trust business in 

compliance with the Plan, the Trust Agreement, the Trust Bylaws, the T H Agriculture & 

Nutrition, L.L.C. Asbestos Personal Injury Trust Distribution Procedures, and all other Plan 

Documents and Court orders pertaining to the operation of the Trust.  Accordingly, the Trustees 

request that this Court enter an Order accepting the certificate of performance and compliance 

with the Plan Documents and discharging the Trustees from any and all liability as to any matter 

disclosed in the Annual Report. 

NOTICE 
 

 11. Notice of this Application for Order Approving Annual Report of the Trustees of 

the T H Agriculture & Nutrition, L.L.C. Asbestos Personal Injury Trust for the Period January 1, 

2010 to December 31, 2010, will be served on (i) counsel for the Reorganized Debtor; (ii) the 

United States Trustee for the Southern District of New York; (iii) counsel for the FCR; (iv) 

counsel for the TAC; and (v) all other parties listed on the Bankruptcy Rule 2002 Notice List.   

 WHEREFORE, the Trust respectfully requests entry of an Order (i) approving the 

Trust’s Annual Report for the period January 1, 2010 through December 31, 2010; (ii) accepting 

the certification of the Trustees that, during the period January 1, 2010, through December 31, 

2010, they performed pursuant to and in compliance with the Plan, the Trust Agreement, the 

Trust Bylaws, the ASARCO Asbestos Personal Injury Settlement Trust Distribution Procedures, 

and all other Plan Documents and Court orders as pertain to the operation of the Trust; (iii) 

discharging the Trustees from any and all liability as to any matter disclosed in the Annual 

Report; and (iv) granting the Trust such other and further relief as is just and proper. 
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Dated: April 29, 2011 Respectfully submitted, 
 

STUTZMAN, BROMBERG,  
ESSERMAN & PLIFKA, 
 
A Professional Corporation 

 
      By: /s/ Jacob L. Newton   
  Sander L. Esserman (Admitted pro hac vice) 
  Texas Bar No. 06671500 
  Steven A. Felsenthal (Admitted pro hac vice) 
  Texas Bar No. 06889900 
  Jacob L. Newton (Admitted pro hac vice) 
  Texas Bar No. 24046523 
 
  2323 Bryan Street, Suite 2200 
  Dallas, Texas  75201-2689 
  Telephone:  (214) 969-4900 
  Facsimile:  (214) 969-4999 
 

ATTORNEYS FOR THE T H AGRICULTURE 
& NUTRITION, L.L.C. ASBESTOS  
PERSONAL INJURY TRUST 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
-------------------------------------------------------------------------x 
 
In re:         :    Chapter 11 
 
T H AGRICULTURE & NUTRITION, L.L.C.,  : 
             Case No. 08-14692 (REG) 
      Debtor. : 
   
-------------------------------------------------------------------------x 

 
ANNUAL REPORT, FINANCIAL STATEMENTS AND RESULTS OF OPERATIONS 

OF THE T H AGRICULTURE & NUTRITION, L.L.C. ASBESTOS PERSONAL 
INJURY TRUST FOR FISCAL YEAR ENDED DECEMBER 31, 2010 
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 Hon. Alfred M. Wolin, Ret., David F. Levi, and Charles A. Koppelman (collectively, the 

“Trustees”), as Trustees of the T H Agriculture & Nutrition, L.L.C. Asbestos Personal Injury 

Trust (the “Trust”), respectfully file this Annual Report, Financial Statements and Results of 

Operations for Fiscal Year Ended December 31, 2010 (the “Report”), pursuant to the First 

Amended Prepackaged Plan of Reorganization of T H Agriculture & Nutrition, L.L.C. Under 

Chapter 11 of the Bankruptcy Code (the “Plan”) and the T H Agriculture & Nutrition, L.L.C. 

Asbestos Personal Injury Trust Agreement (the “Trust Agreement”). 

I. General 

 On November 24, 2008, T H Agriculture & Nutrition, L.L.C. (“THAN” or the “Debtor”) 

filed a petition for relief under Chapter 11 of the United States Bankruptcy Code.  THAN’s 

bankruptcy case is being administered under Case No. 08-14692.  On May 28, 2009, the United 

States Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”) 

confirmed the Plan, and on October 26, 2009, the United States District Court for the Southern 

District of New York (the “District Court”) affirmed the Bankruptcy Court’s decision (the 

“Confirmation Order”).    

 To address the substantial asbestos-related liabilities of the Debtor, the Plan established 

the Trust in accordance with the Trust Agreement.  On November 30, 2009, the Effective Date1 

of the Plan, the Trust was created and funded with $900 million in assets.  See Plan, section 

9.4(f).  The Confirmation Order appointed Hon. Alfred M. Wolin, Ret., David F. Levi, and 

Charles A. Koppelman as Trustees of the Trust.   

Under the Trust Agreement, the Trust Advisory Committee (“TAC”) represents all 

holders of present Asbestos PI Claims, and the Future Claimants’ Representative (“FCR”) 

represents the holders of future Asbestos PI Claims.  See Trust Agreement, sections 6.2 and 7.2.  
                                                 
1 Capitalized terms not otherwise defined herein shall have the meaning ascribed to such terms in the Plan. 
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Pursuant to the Confirmation Order, Steven Kazan, Alan R. Brayton, John D. Cooney, Peter A. 

Kraus, and Matthew Bergman are the members of the TAC, and Samuel Issacharoff is the FCR. 

By consent, the Trustees, the members of the TAC, and the FCR amended the Trust Agreement 

to expand the size of the TAC to eight members.  Steven T. Baron, Robert Phillips and Perry 

Weitz were added as members of the TAC. 

The Trust Agreement, at Section 2.2(g), requires that the Trust meet with the TAC and 

FCR no less often that quarterly.  During 2010, the Trust held quarterly meetings with the TAC 

and FCR on February 3, 2010, June 22, 2010, September 14, 2010, and November 16, 2010.      

  The Trustees generally held weekly Trustees’ meetings throughout 2010 by telephone, 

beginning on January 4 2010.   

 The Trustees named Hon. Alfred M. Wolin, Ret., as the Managing Trustee.   

 The Trust kept its principal office at 1105 North Market Street, Suite 1300, Wilmington, 

DE 19801, and its administrative office at c/o Saiber, LLC, Attention: Hon. Alfred M. Wolin, 

Ret., 18 Columbia Turnpike, Suite 200, Florham Park, NJ 07932.   

 The Trust continued the retention of the following:  Stutzman, Bromberg, Esserman & 

Plifka, A Professional Corporation (general counsel); Bederson & Company LLP (auditor and 

tax advisor); Verus Claims Services LLC (asbestos personal injury claims processing facility and 

claims administrator); Citi Private Bank and US Trust/Bank of America Private Wealth 

Management (financial consultants and money managers); ARPC (claims forecasting and budget 

advisor and consultant); and AON Risk Services Central, Inc. (insurance broker).  In 2010, the 

Trust retained Tailored Portfolio Group (discretionary investment manager) and Citigroup 

Global Markets, Inc. (custodian banker).  
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 The TAC retained Frank/Gecker LLP as its counsel and Dr. Mark Peterson and his firm, 

Legal Analysis Systems, as its claims forecasting advisor. The FCR retained Brune & Richard 

LLP as his counsel, and Dr. Francine Rabinovitz and her firm, Hamilton, Rabinovitz & 

Associates, Inc., as his claims forecasting advisor and consultant. 

 In 2010, the Trust (i) invested and managed its assets; (ii) continued paying approved 

Qualified Asbestos PI Claims, as set forth in more detail in Article II below; (iii) drafted the 

Claim Form, the Claim Form instructions, the Procedures for Reviewing and Liquidating 

Asbestos PI Claims, and other claims submission materials (collectively, the “Claim Materials”) 

for Asbestos PI Claims; (iv) developed a procedure for accepting and processing deficient claims 

that were initially submitted to the Debtor pre-petition and subsequently re-submitted to the 

Trust; (v)  set up the Trust’s website, www.thanasbestostrust.com; and (vi) worked with ARPC, 

the Trust’s claims forecasting and budget advisor, to obtain an estimate of current and future 

asbestos liabilities.   

 The Trust also obtained liability insurance for the Trustees, the members of the TAC and 

the FCR.   

 The Trust designated its counsel, Stutzman, Bromberg, Esserman & Plifka, as the 

custodian of Trust records. 

II. Asbestos PI Claims 

 On the Effective Date, THAN provided the Trust with a certified schedule of 12,486 

Qualified Asbestos PI Claims with an aggregate value of $391,750,100, to be paid by the Trust 

as soon as practicable pursuant to the Plan.  The Trust subsequently identified additional 

Qualified Asbestos PI Claims totaling an additional $928,200.  In 2009, the Trust paid Qualified 

Asbestos PI Claims totaling $328,565,800.  In 2010, pursuant to the Trust’s review process for 
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payment of remaining Qualified Asbestos PI Claims, the Trust paid 2,993 Qualified Asbestos PI 

Claims totaling $58,342,400.  The Trust resumed paying Qualified Asbestos PI Claims in 2011. 

In 2010, the Trustees developed and finalized the claims submission materials by which 

the holder of an Asbestos PI Claim may submit his or her claim to the Trust for processing and 

payment.  However, due to an extensive analysis and study of the respective Asbestos PI Claims 

forecasts undertaken by the Trust’s, the TAC’s and the FCR’s respective claims forecasting 

advisors, and the corresponding impact of those forecasts on the Trust’s Payment Percentage, the 

Trustees deferred the claim process and did not begin accepting unliquidated Asbestos PI Claims 

in 2010.   

Under Section 4.3 of the Trust Agreement, the Trust reports payments for Asbestos PI 

Trust Expenses.  Excluding compensation for Trustees and reimbursement of expenses for the 

Trustees, TAC, and FCR (which are detailed in Section III of this Report), the Trust paid 

$2,101,352 on account of Asbestos PI Trust Expenses in 2010, as follows: 

$173,556 for Asbestos PI Claims processing fees 

$178,712 for insurance 

$19,110 for accounting services 

$9,763 in other expenses (includes $9,000 paid to the Delaware Trustee, as set 
forth in Section III below)   
 
$220,000 in federal income tax 

$1,500,211 in professional fees (legal, consultants, actuarial, and other 
professionals) 
 

III. Compensation and Expenses of Trustees, TAC, and FCR 

 Under Section 5.5(c) of the Trust Agreement, the Trust reports the amount of 

compensation and expenses paid to the Trustees. The Trustees have received compensation and 
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reimbursement for out-of-pocket costs and expenses from January 1, 2010, through the end of 

the fiscal year on December 31, 2010, as follows: 

Trustees (3)     $741,983 

Delaware Trustee $9,000, of which $6,000 was paid in 
2010 but attributable to 2009   

 
Under Section 6.6 of the Trust Agreement, the Trust reports to the Bankruptcy Court the 

amount of compensation and expenses paid to the TAC.  The TAC received reimbursement for 

out-of-pocket expenses during the fiscal year ending December 31, 2010, as follows: 

TAC      $2,963  

Under Section 7.6 of the Trust Agreement, the Trust reports to the Bankruptcy Court the 

amount of compensation and expenses paid to the FCR.  The FCR received compensation and 

reimbursement for out-of-pocket expenses during the fiscal year ending December 31, 2010, as 

follows: 

FCR      $65,871  

IV. Financial Statements 

 A copy of the Trust’s audited financial statements for the year ending December 31, 

2010, including a balance sheet as of December 31, 2010, and a statement of operations for 2010, 

is attached hereto as Exhibit A.    Exhibit A also includes Bederson & Company LLP’s opinion 

as to the fairness of the financial statements’ presentation of the cash and investments available 

for the payment of claims and as to the conformity of the financial statements with special 

purpose accounting methods.   

The Asbestos Trust provided copies to the TAC and FCR on April 27, 2011.     
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V. Certification 

 The Trustees certify that they have performed pursuant to and in compliance with the 

Plan, the Trust Agreement, the Trust Distribution Procedures, the Confirmation Order, and such 

other Plan documents and Bankruptcy Court orders pertaining to the operation of the Trust 

during the fiscal year ended December 31, 2010. 

 This Certification may be signed in any number of counterparts, each of which shall 

constitute an original, but such counterparts shall together constitute one and the same 

Certification. 

TRUSTEES: 

   /s/ Alfred M. Wolin      
HON. ALFRED M. WOLIN, RET. 
 
   /s/ David F. Levi      
DAVID F. LEVI 
 
   /s/ Charles A. Koppelman      
CHARLES A. KOPPELMAN 
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Respectfully submitted this 29th day of April 2011, 

STUTZMAN, BROMBERG,  
ESSERMAN & PLIFKA, 

       
A PROFESSIONAL CORPORATION 

 
      By: /s/ Jacob L. Newton   
  Sander L. Esserman (Admitted pro hac vice) 
  Texas Bar No. 06671500 
  Steven A. Felsenthal (Admitted pro hac vice) 
  Texas Bar No. 06889900 
  Jacob L. Newton (Admitted pro hac vice) 
  Texas Bar No. 24046523 
 
  2323 Bryan Street, Suite 2200 
  Dallas, Texas  75201-2689 
  Telephone:  (214) 969-4900 
  Facsimile:  (214) 969-4999 
 

ATTORNEYS FOR THE T H AGRICULTURE & 
NUTRITION, L.L.C. ASBESTOS PERSONAL 
INJURY TRUST  
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
-------------------------------------------------------------------------x 
 
In re:         :    Chapter 11 
 
T H AGRICULTURE & NUTRITION, L.L.C.,  : 
             Case No. 08-14692 (REG) 
      Debtor. : 
   
-------------------------------------------------------------------------x 
   
 

ORDER APPROVING ANNUAL REPORT OF THE  
TRUSTEES OF THE T H AGRICULTURE & NUTRITION, L.L.C. ASBESTOS 

PERSONAL INJURY TRUST FOR THE PERIOD JANUARY 1, 2010 
TO DECEMBER 31, 2010 

 
 
 UPON CONSIDERATION of the Application for Order Approving Annual Report of the 

Trustees of the T H Agriculture & Nutrition, L.L.C. Asbestos Personal Injury Trust for the 

Period January 1, 2010, through December 31, 2010 (the “Application”) filed by the Trustees1 of 

the Trust, and upon consideration of objections thereto, if any, and finding that due and proper 

notice of the Application has been given, the Court determines that the Application should be 

granted as provided herein.  Specifically, the Court finds:   

1. The Trust Agreement, which is an exhibit to the Plan, provides in Section 2.2(b) 

that the Trustees shall file with the Bankruptcy Court an annual report containing the financial 

statements of the Trust and a summary of the number and type of claims disposed of by the Trust 

during the period covered by the financial statements.   

________________________ 
 

1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Application. 
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2. Section 5.5 of the Asbestos Trust Agreement provides that the Trustees shall 

include in the annual report a description of the compensation and reimbursement of expenses 

paid to them by the Trust. 

3. During the period January 1, 2010 through December 31, 2010, the Trustees 

performed pursuant to and in compliance with the Plan, the Trust Agreement, the Trust Bylaws, 

the T H Agriculture & Nutrition, L.L.C.  Asbestos Personal Injury Trust Distribution Procedures, 

and all other Plan Documents and Court orders as pertain to the Trust.  Accordingly, it is hereby 

ORDERED that the Application is granted; it is further 

ORDERED that the Trust’s Annual Report for the period January 1, 2010, through 

December 31, 2010 is approved and this Court hereby accepts the certification of the Trustees 

that during the period of January 1, 2010, through December 31, 2010, each has performed 

pursuant to and in compliance with the Plan, the Trust Agreement, the Trust Bylaws, the T H 

Agriculture & Nutrition, L.L.C. Asbestos Personal Injury Trust Distribution Procedures, and all 

other Parent Plan Documents and Court orders as pertain to the operation of the Trust; it is 

further 

ORDERED that the Trustees are hereby released and discharged from any and all 

liability as to all matters disclosed in the Application and Annual Report (including, without 

limitation, the financial statement of the Trust); and it is further  
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ORDERED, that this Court shall retain jurisdiction to hear and determine all matters 

arising from or related to this Order.   

Signed this _______ day of ____________, 2011 

 
 
 

            

THE HONORABLE ROBERT E. GERBER 
UNITED STATES BANKRUPTCY JUDGE 
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